COMMENTS ON THE RA DRAFT LAW “ON MASS COMMUNICATION”

Annex to the Statement, 

Adopted on February 21, 2002, 

by Media and Journalistic Associations of Armenia

In February 2002 the RA Government voted for the draft of the RA Law “On Mass Communication”, developed by the Ministry of Justice, which incorporates clauses, incongruous with the freedom of the press and freedom of the speech in general. Before studying provisions of the draft it must be stated that even a superficial look at it makes it obvious that the government is persistently reluctant to give up its strategy of keeping as many levers of control over the media, as possible.

Here are some of the pivotal issues, which, in case they are not amended, would make the discussion of the rest of the deficiencies and discrepancies meaningless. 

Thus:

1. The draft excludes only prior restraint, or censorship and even then only one category (Article 7): “Communication in the Republic of Armenia is not subject to censorship, i.e. concordance with a state body or a local self-administration body prior to its dissemination.” In fact, this is a lame, if not a crackpot definition of censorship. Other forms of prior restraint, such as restriction of providing information, requirement for banning a publication, threats, etc., in addition to all forms of post-publication censorship (starting from abduction of papers, torching editorial offices up to incarcerating and killing journalists), are allowed. By the way, under Point 2 of Article 8 the authors of the draft have endowed the government with the right of censorship: “The state supervision over the communication activity is implemented by a body, authorized by the administration of the Republic of Armenia, by studying the communication disseminated” (highlighted by us). The study of disseminated communication is nothing other, than censorship. With this, the draft makes a move back compared with the 1991 Law “On Press and Other Media Outlets”.

We have the court and the Prosecutor’s Office to regulate the legality of any legal entity’s activities in our country. 

Democratic principles exclude the state control over media activities. The state can have only a regulatory role, and nothing more. 

2. The next major problem of our concern is the licensing of media outlets, defined through the provisions on “State Control over Communication Activity”, “Licensing of Communication Activity”, “License for Communication Activity” (Articles 8,11,12).

The draft foresees “Licensing of Communication Activity” and defines the procedures for getting a license. Thus, the licensed organization must pay an annual state duty (?) and in case it fails to do so, the license can be suspended, even revoked: “In case if the annual state duty is not paid, the license is considered to be suspended starting with the next day after the mentioned period until the day following payment of the duty and the penalty set for not paying the duty in the defined period. If the annual state duty is not paid within six months following the mentioned suspension, the license is considered canceled by force of the law.” (Article 12, Point 6). It is actually an ax hanging over journalists’ heads. Moreover, the Article on Licensing contains a controversy in itself.  In Article 12, Point 2 listing the documents necessary for licensing the authors have noted: “Besides the documents mentioned in this article, no other documents can be demanded for obtaining license.” However, right after it, the Point 4 of the same Article states: “Giving license, refusal to give license, reformulation of license, suspension and cancellation of the validity of license are made in accordance with this law and the legislation of the Republic of Armenia concerning licensing.” (highlighted by us) The question arises that if only a few documents are needed for licensing, then why should provision and cancellation of a license be considered at all, on what basis can it be revoked and why in this case, a reference is also made to the Law on Licensing. Does this not mean that licensing of “undesirable” media outlets can be rejected under any pretext?  

Licensing for TV and Radio is understandable, since we are dealing with a restricted number of air frequencies - the property of the state. A newspaper or any other periodic publication should not be required a special permission of the state or a license.  No such practice is existent in any democratic society. 

3. We propose to strike out from the draft both the extensive Articles 19 (“The Right to Receive Communication from the State Bodies, Local Self-Administration Bodies”) and 20 (“The Refusal to Provide Communication”) altogether, since mechanisms, order and bases on providing and rejecting information should be regulated through a specific new legal act - the Law “On Freedom of Information”.  Moreover, some of the provisions of the above-mentioned Articles are in inconsistent with the acting Constitution.  Let us bring only two examples:  The Point 2 of Article 19 stipulates that “the request for the communication is submitted in written form...” This is in contradiction with the Law “On the Order of Analyzing Citizens’ Suggestions, Petitions and Complaints”, as well as the reasoning behind everyone’s constitutional right to obtain information.   

Point 7 of the same Article states: “The communication requested is to be provided in five days’ time since the submission of the request.” Why not immediately? Does this mean that a journalist has to write a request to check up a figure and then wait five days to get a response? What about critical situations? Does he still have to wait for five days? 

Similarly, there is another discrepancy in the Point 2 of Article 24, according to which a journalist is forbidden “to seek, demand, receive information for non-journalistic purposes, or use the information available for such purposes”. Everybody has the right to obtain information and the journalist should not be forced to justify his request for information. 

After all this, when it is obvious that the very principles on which the draft is constructed are dubious, it seems useless to go into the details and formulations of the articles, or to point out inner incongruities contained in them. The draft needs serious editing and even radical rewriting. Nevertheless, let us turn to some unacceptable provisions. 

1. First of all it refers to the definition of the basic concepts in the draft law (Article 3). Here is one of them: “Information product - the information containing print, sound, image product on paper, electromagnetic or other material carriers or information, disseminated by network transmitted by TV and radio broadcasting or telecommunication means ” (Article 3, Point 2). It sounds like “information containing information”.

2. The term “illegal communication” also has a ludicrous definition: “Illegal communication - communication, which has been obtained or disseminated through violation of the order established by the law and has injured the state and public security, the social system, the health and morals of the society, the rights and freedoms of the others.” (Article 3, Point 5). Can the legislator legally define the order in which all possible variations of obtaining information are considered, so that information obtained through infringement of such could be defined as illegal? 

3. Point 5 of Article 6 states, that “persecution of a person with the aim of ... obtaining information results in responsibility established by the law”. What does “persecution” mean? The definition is open to voluntary interpretations.

4. Point 6 of the same Article 3 provides: “Mass communication media (hereinafter “communication media”) informational product issued once or more times, also periodically (once a year or more often).” (highlighted by us) Since it says “also periodically”, this means that non-periodical information products, such as books, can also be regulated under this law. Meanwhile, we suppose the issue should have referred specifically to periodical publications.

5. Point 3 of Article 6: “The responsibility for publication of information that, according to the law, contains some state, official, commercial secret or a secret of some other nature is born by persons responsible for non-publication of secret information. An entity engaged in communications or its representative does not bear any responsibility if it has obtained the secret information in accordance with the order established by the law.” Completely agreeing to the first part of the formulation, we cannot but argue with the second part. Could you imagine someone to provide secret information “in a legal way”, or maybe, agreeing to be mentioned as a source? 

6. Point 8 of the same Article 6: “It is allowed to disseminate communication using concealed video recording, film shooting and photographing, if: 

1) it is necessary to protect public interests, and measures have been taken to avoid possible identification with individuals not concerned;

2) it is done by the decision of the court.” 

Who is going to determine public importance and then, has anyone ever heard of the court deciding to give permission for secret videotaping, recording, shooting and photographing to a media outlet?

The authors of the draft law have failed to adhere to a single principle in clarifying the realm of the law.  In one case it is the mode of dissemination and its range, in another - the content. The Point 4 of Article 4 states: “The activity of those, who disseminate only legal acts or only statistical information, or scientific materials, or advertisement, or commercial information, or entertainment materials, as well as works of art, reference books, thematic books, is not considered to be communication activity within the terms of this Law.” This incongruity should be corrected. The principle for basic concepts should not be the content, but dissemination. 

7. Point 6 of Article 9 says: “The name of a communication media disseminated by a news agency should contain the word “agency”. This word cannot be used in the name of a communication media disseminated by a person, who is not a news agency.” What if it is an information and analysis center? Why should it invariably be called an Agency?

8. Let us take up the issue of protecting the sources of information. First Article 17: “The entities engaged in communications as well as the journalists are not obliged to mention the information sources and publicize the name of the information provider, with the exception for demands put forth by a criminal investigation and the entity responsible for it or for any other case under court consideration.” The international case load provides us three types of regulating this issue. One of them is exactly the same as provided in the Article and adopted in relatively weak democracies. The second is that the source of information can be revealed only upon a court’s demand. And third (common in a number of European countries) is that nobody, even the courts cannot force to reveal the secret source of information. As you can see, the authors of this draft have chosen the worst scenario. The same issue has been referred to in Article 24, as well: “The journalist is obliged: (...) 2) to satisfy the request of the individual who provided the information about mentioning or omitting the information source...”  Making reference to the source of information is, indeed, a must, but concealing it is rather an ethical norm than an issue of legal regulation. 

9. In Article 18 “The Right to Refutation” stating the basis on which a demand for a refutation can be rejected, the authors have overlooked a very important condition - a refutation can be rejected if it refers to information cited from a public speech or something already existent in other outlets, published with referrals, in addition to that. It is also arguable that the retraction should be double the size of the refuted information (Article 18, Point 4). It should be at least the size of information being disclaimed, no larger than that. 

10. Article 21, “Copyright in the Communications”, is totally unnecessary, since the issue is completely regulated through the RA Law on “Copyright and Other Related Rights”.

11. Article 24, “The Duties of the Journalist”.  Point 4 states: “... to inform the Editor-in-Chief about the possible suits and other legal claims regarding the stories prepared by him/her.” Is this an issue of legal regulation? It is exclusively an issue of working relations.  Point 7 of the same Article is also irrelevant: “... to bear other responsibilities, as stipulated by the legislation of the Republic of Armenia.” The journalist is also a common citizen and naturally he/she also carries all the responsibilities and obligations stipulated by the laws of his/her country. 

The requirement of Point 6, Article 24 is also absurd: “The journalist is obliged to present the journalist’s identification or other document identifying the individual and the journalist at the very first request to do so.” (highlighted by us)
12. The second subsection of Point 2 forbids the journalist to “prepare not objective and mispresented information”. In “General Provisions” (Article 3) interpretations, opinions, conclusions and foresights are included along with the definition of information. Any opinion, conclusion, interpretation and foresight is already subjective. 

13. At last, Article 27 “The Liabilities of the Entities Engaged in Communications”. Point 1, first of all, is completely irrelevant: “The factual engagement in communications through another (“dummy”) person, by violating the legislation of the Republic of Armenia on communications and licensing, including the communications activities without a license, the abuse of the freedom of expression, the dissemination of false or illegal communication, as well as factual conductance of communication activities through another (“dummy”) person constitutes a liability, stipulated by the law.” Then Point 3: “The entity engaged in communications is exempt from the responsibility of compensating the damage incurred as a consequence of the abuse of freedom of speech or dissemination of illegal information, if the information in question (...) 2) is available in the documents the sources of which are the deputies to the RA National Assembly, state bodies, local self-administration bodies and their officials, their speeches and answers; 3) can be traced to the documents of the challenging legal person, the speech of its representatives, their answers.” A brilliant formulation, isn’t it? It follows from this that misuse of freedom of speech and false or illegal information can also be contained in documents obtained from the deputies of the National Assembly of Armenia, state bodies, local self-governing bodies and their officials. How can the information be illegal, if it is contained in an official document? Or it can be deducted from the documents of a legal entity, representing a disputing party.

14. The draft does not define in any way the status of a free-lance journalist, and doesn’t even leave a space for their activities. 
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